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UNITED STATES TAX COURT
WASHINGTON, DC 20217

LOYS VALLEE, )
)

Petitioner, )

v. ) Docket No. 13513-16W.

COMMISSIONER OF INTERNAL REVENUE, )
)

Respondent )

ORDER

This is an action pursuant to section 7623(b)(4), in which petitioner Loys
Vallee asks the Court to review the denial by respondent, the Commissioner of the
Internal Revenue Service ("IRS") of his claim for a whistleblower award. Now
before us is (1) Mr. Vallee's motion (Doc. 14 ) to compel production of documents
from the Commissioner that he avers are material to his claim for a whistleblower
award, and (2) his challenge to the sufficiency of the administrative record, most
recently renewed in his filing ofApril 16, 2020 (Doc. 83).

Procedural history

On July 18, 2017, Mr. Vallee filed his motion to compel (Doc. 14 ); and on
August 1, 2017, the Commissioner filed a motion (Doc. 18) for summary
judgment. On July 31, 2018, we issued an Order (Doc. 52) denying, without
prejudice, the Commissioner's motion for summary judgment, deferring ruling on
Mr. Vallee's motion to compel, and ordering the Commissioner to file the entire
administrative record.

On September 4, 2018, the Commissioner filed what he then contended was
the entire administrative record (Doc. 55) of the investigation the Whistleblower
Office ("WBO") in reference to Mr. Vallee's claim. In consideration of the
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contents of the then-filed administrative record, the parties' responses to our
July 31, 2018 Order (Docs. 53, 57), Mr. Vallee's motion to compel (Doc. 14) as
supplemented by his response to the Commissioner's motion for summary
judgment (Doc. 33), and Mr. Vallee's "Response to the Commissioner's Filing of
the Contended Administrative Record" (Doc. 58), we issued an order (Doc. 61) on
June 10, 2019, remanding the case to the WBO for further development of the
administrative record (Doc. 61) and again deferring our ruling on Mr. Vallee's
motion to compel until after the proceedings on remand.

On March 9, 2020, the Commissioner filed the supplemental administrative
record (Doc. 80); and on March 24, 2020, the Commissioner filed a "Supplemental
Response to Petitioner's Motion to Compel Responses to Petitioner's First Request
for Production of Documents" (Doc. 82). On April 16, 2020, Mr. Vallee made a
filing (Doc. 83) renewing his challenge to the sufficiency of the administrative
record; and on May 4, he filed a reply to the Commissioner's response (Doc. 91)
and exhibits in support thereof (Docs. 86-90). For the reasons set forth below, we
will deny Mr. Vallee's motion to compel, will overrule his objection to the
administrative record, and will order the parties to propose a schedule for further
proceedings.

Background

On June 2014, Mr. Vallee submitted to the WBO a Form 211, "Application
for an Award for Original Information", containing allegations of off-shore tax
evasion schemes and estate tax evasion involving 19 alleged taxpayers and their
activities relevant to tax years 2012 and 2013 (the "subject years"). (Doc. 1 at 2;
¶4(a) and Doc. 18 at 2, ¶4.) (We will refer to the target taxpayers, transactions, and
amounts by the fictitious or generic terms as defined by the reference list of
redacted information filed on May 16, 2017, as "Exhibit B 001-P". (Doc. 11.))
The focus of the information that Mr. Vallee submitted with his Form 211 was on
"Individual A", a wealthy non-U.S. resident who died in 2013 who was allegedly
engaged, either personally or through his estate, in a number of transactions
involving the 20 named individuals or entities during the subject years. Mr. Vallee
indicated on the Form 211 that the information submitted with it "alleged offshore
tax evasion and tax fraud for estate tax avoidance (NRA) [non-resident alien]".
(Doc. 55 at R-000221.) The WBO ultimately denied Mr. Vallee's claim with the
issuance of a final determination letter on May 11, 2016, that indicated the claim
had been denied because no action had been taken on the basis of the information
he had provided. (Id. at R-000024.)
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Parties' contentions on Commissioner's motion for summary judgment

We have previously summarized the Commissioner's characterization of the
activities of the WBO in the investigation of Mr. Vallee's claim in his motion for
summary judgment as follows (see Doc. 52 at 2):

The case was assigned to Whistleblower Analyst Teresa Homola, who
forwarded the Form 211 to the IRS's Large Business and International
("LB&I") International Individual Compliance ("IIC") Abusive Tax
Avoidance Transactions ("ATAT") unit for review. LB&I Agent
Tammy Oswald reviewed the allegations made by Mr. Vallee, and
determined that "none ofpetitioner's claims were relevant to the work
performed by [that] unit". Ms. Oswald referred the Form 211 to the
Small Business/Self-Employed ("SBSE") Estate and Gift ("E&G")
unit. (Doc. 18 at 3-4). SBSE E&G unit attorney Carolyn Sullivan
reviewed Mr. Vallee's claims but did not find evidence supporting his
allegations, did not reopen or examine the estate's return, and returned
the case file to the WBO office. (Doc. 18 at 4-5; and Doc. 21 at 3, ¶5).

On May 11, 2016, after a review of the administrative file,
Ms. Homola issued to Mr. Vallee a Final Determination letter, which
denied his claim and stated that no action had been taken on the basis
of the information he had provided. (Doc. 3 at 3, ¶4(m); Doc. 18 at 5-
6, ¶l2-13; Doc. 23, Ex. F).

In response to the Commissioner's motion for summary judgment, Mr.
Vallee alleged that the administrative record (which he had received from the
Commissioner) was incomplete, that the IRS commenced a surreptitious
examination based on information he provided with his Form 211, and that the IRS
had in fact reached a settlement with three of the entities he named as target
taxpayers, namely, Corporate D, Related A, and Related B; he also identified
portions of documents before the WBO in which information arguably supported
his allegations. (Doc. 33 at 12, 18, 21, & 32; Doc. 35, Exs. I & R.) We construed
this portion of Mr. Vallee's response to the motion for summary judgment as
supplementing his previously filed motion to compel as it related to request Nos.
11 and 12 (with respect to Corporate D, Related A and Related B). (Doc. 52 at 3.)
We also construed Mr. Vallee's allegation that Denise Nash, SME, rather than Ms.
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Homola, was the immediate recipient of his Form 211 information as a challenge
to the sufficiency of the administrative record. (R at 10.)

The Commissioner argued, in his reply supporting his motion for summary
judgment, that he had in fact provided the entire administrative record to Mr.
Vallee and that the document in the WBO file showing an open examination of the
named target taxpayers was evidence that the exam was open prior to any referral
of Mr. Vallee's Form 211 information to LB&I. (Doc. 47 at 5-6.)

We denied the Commissioner's motion for summary judgment because, in
asserting that the WBO took no action as a result ofMr. Vallee's Form 211
information, the motion failed to account for each individual who may have had
access to Mr. Vallee's information. (Doc. 52 at 5.)

Initial filing of the administrative record

The Commissioner's September 4, 2018, filing consisted of a certification
by Ms. Homola declaring under penalty ofperjury that the 915 pages of documents
attached thereto "constitute the administrative record for petitioner's claim and it is
genuine and complete." (Doc. 55, PDF at 3.) That filing contained an email dated
December 18, 2014, from Theresa Homola to Denise Nash listing as attachments
files that appear to be Mr. Vallee's Form 211 (in the form of three PDF files), a
Microsoft Excel spreadsheet titled "ERCS Research Attachment", and a Microsoft
Word document titled "Transmission of Claim memo." (Doc. 55, R-000046.)

Ms. Homola's email to Ms. Nash indicated in the "Cc" line that it was
copied to the following nine additional individuals: "Tarin, Robert; Rubel Ivan A;
Shuman Lisa J; Conroy William F; Blum Steven H; Gillin Kevin G; Idleman Susan
M; Moore Stephen A; Fisher Jeannie B." E Thus, Nash plus nine others--a total
of 10--evidently received Ms. Homola's email. But the Commissioner had
previously argued that only five people outside of the WBO received Mr. Vallee's
Form 211 information (i.e., David Horton, Denise Nash, Tammy Oswald, and
Susan Idleman (all in LB&I) and Carolyn Sullivan (SBSE Division, Estate and Gift
unit)). Two of those five (i.e., Nash and Idleman) were among the total of 10
individuals who appeared to have received the email, but for the other eight
recipients of the email--Tarin, Rubel, Shuman, Conroy, Blum, Gillin, Moore, and
Fisher--the Commissioner had apparently not accounted. (Doc. 53 at 11.) There
thus appeared to be a total of 13 people in addition to Ms. Homola--i.e., the five
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whom the Commissioner had named plus eight others--who received
Ms. Homola's email.

Mr. Vallee alleged that the administrative record showed that 17 people,
including Ms. Homola (those named above and an additional three persons--R.
Turchi, R. Pruitt, and "an individual named Josephine") had access to his Form
211 information. (Doc. 57 at 3.) He further argued that the administrative record
as disclosed contained insufficient information about Corporate D, Related A, and
Related B to explain the "refund netting" he argued was part of his claim (even
though, as we observed, that term appeared nowhere in his claim) (Doc. 61, at 4-5.)

Order of remand

In our June 10, 2019 order (Doc. 61), we reasoned that remand was the
appropriate remedy to supplement the (then incomplete) administrative record to
explain the unresolved questions of (1) who received Mr. Vallee's Form 211
information, and what those individuals did with it; and (2) whether that
information was used in an examination that resulted in the collection ofproceeds.
S_ee Whistleblower 769-16W v. Commissioner, 152 T.C. 172 (2019). Accordingly,
we ordered the WBO:

[to address specifically] (1) who received Mr. Vallee's Form 211
information, and what those individuals did with it; and (2) whether
that information was used in an action that resulted in the collection of
proceeds * * *

* * * [and to] issue a supplemental determination providing an
explanation of its determination to deny Mr. Vallee's claim, including
the answers to the two questions we enumerated. * * *

* * * [T]he supplemental determination shall be filed with the Court
along with a certification from respondent's WBO that (1) presents
any additions to the administrative record that result from the
proceedings on remand and (2) certifies that those additions, along
with the administrative record previously filed in this case, constitute
the whole administrative record * * *. [Doc. 61at 9].

Supplemental administrative record
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On March 9, 2020, the Commissioner filed a "Certificate of Authenticity of
Domestic Business Records Pursuant to Federal Rule of Evidence 902(11)"
(Doc. 80) containing a certification of Teresa Homola, the WBO analyst named
above. Ms. Homola certified under penalty of perjury that she was qualified and
authorized to make the certification and that the attached pages (Bates-stamped 1
through 448) supplement the administrative record, and that "these documents,
together with those filed previously with the Court [Doc. 55] constitute all
information contained in the administrative claim file that the Whistleblower
Office considered when it made its supplemental determination * * * and are
genuine and complete." The certification acknowledged that the documents have
been redacted but that Ms. Homola had reviewed them in unredacted form. (Doc.
80, at 2-4 of PDF) (We will refer to these 448 pages of documents as "the
supplement".)

The supplement consists primarily of documents that were created after the
date of the order of remand. Their content evidences two distinct tasks the WBO
endeavored on remand: (1) a paper trail showing Ms. Homola's efforts to track
down every person whom the Court or Mr. Vallee identified as someone who had
access to Mr. Vallee's Form 211 information and to determine what, if anything,
he or she did with it (Doc. 80 at 219-221 contains a summary addressing each
individual's response); and (2) internal records of the IRS ("IDRS data") retrieved
to show the audit histories of Individual A, Corporate D, Related A, and Related B,
as well as IDRS data for other taxpayers identified in the Form 211 showing the
absence of any audit history for each of those taxpayers. A privilege log is
provided at Exhibit B to the supplement, setting forth the location and grounds for
all of information that was redacted.

The WBO sent Mr. Vallee a letter indicating its preliminary denial of his
claim on October 11, 2019. (Doc. 80 at 361-362.) In response to the preliminary
denial, Mr. Vallee sent the WBO a letter on November 2, 2019, arguing, inter alia,
that the WBO's conclusions as set forth on the Form 11369 were premature, as
they "fail[ed] to take in consideration the WSD and PSP examinations ordered by
Mr. Turchi". (Doc. 80 at 79-86, ¶E.) He also provided a list of 19 individuals he
alleged "received or were involved in a series of actions undertaken by the
Commissioner based on information I have submitted to the WBO." (E at 85,
¶F.) Mr. Vallee's list of 19 persons included Ms. Homola, the 16 persons he
previously identified discussed above, and Pat Stricker, an "IRS Paralegal" and
"Faiza Vardag-Muzzafar, SBSE Division, Estate and Gift (E & G)". Id.
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On February 18, 2020, the WBO sent Mr. Vallee a final Supplemental
Determination letter (a final determination for purposes of our remand) indicating
that it had again determined that his claim was denied "because the IRS took no
action based on the information that you provided" and also because "the
information you provided did not result in the collection of proceeds." Regarding
its activities on remand, the WBO stated:

Emails were sent to individuals who may have had access to your
Form 211. The list includes individuals provided by the Court,
individuals provided by the [sic] you, and any additional individuals
identified by the Whistleblower Office. The individuals were asked to
explain what they did with any information they received in
connection with the Whistleblower's case.

Based on their responses and all other available information,
information contained in your Form 211 was not used in any
examinations that resulted in the collection ofproceeds.

The Whistleblower Office has reconsidered your Form 211,
Application for Award for Original Information, dated June 10, 2014.
On October 11, 2019, the Whistleblower Office sent you a
supplemental preliminary denial letter. On November 2, 2019, you
provided comments on the supplemental preliminary denial which the
Whistleblower Office considered in this final determination.

Internal Revenue Code (IRC) section 7623 provides that an award
may be paid only if the Secretary proceeds with an administrative or
judicial action based on the information provided and the action
results in the collection of proceeds based on the information
provided. The Whistleblower Office has made a supplemental
determination to deny your claim for an award. * * * [Doc. 80 at 435-
436.]

The final supplemental determination was accompanied by a Supplemental Award
Recommendation Memorandum summarizing all of the IRS' activities in response
to the order of remand. (Doc. 80 at 437-446.)

Persons with access to Mr. Vallee's Form 211
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In her investigation on remand, Ms. Homola attempted to contact (among
others, discussed below) 24 IRS employees, including all of the 19 people
Mr. Vallee identified in his November 2, 2019, letter to the WBO and people
identified by the Court. (Doc. 80 at 212-214.) Of those 24 individuals, only one
person was identified as someone who "did not respond" to Ms. Homola: Charise
A. Wood, Manager, ICE ("Initial Claim Evaluation") Team-Ogden, and
Ms. Homola concluded that she "most likely never saw the Form 211," noting that
Ms. Wood's name merely appeared in a signature line on the letter sent to Mr.
Vallee informing him of the WBO's receipt of his claim and assigning a claim
number. (E at 214.) Ms. Wood was not one of the 19 people Mr. Vallee had
identified to the WBO.

The remaining individuals named were persons whom Ms. Homola
contacted by email, telephone (or both), or (in the case of some retired individuals)
found information from previous responses to a litigation hold regarding Mr.
Vallee's petition in this Court. There was only one individual Mr. Vallee
identified in his letter who was not on Ms. Homola's summary of IRS personnel
she contacted: "Pat Stricker, [identified by Mr. Vallee as] IRS Paralegal". (E at
85.) Ms. Stricker apparently retired from the IRS prior to the remand, but had
responded to the litigation hold before doing so; on the basis of that response,
Ms. Homola summarized the extent of her involvement with Mr. Vallee's
Form 211 as: "she established the case for an Estate Tax Attorney to work.... As
with Riochelle [Pruitt, another paralegal in E & G identified and contacted] it is
highly unlikely Ms. Stricker would share the information with anyone, or even be
in possession of the information due to her role providing administrative support at
the end of the process." (Doc. 80 at 443-444.)

Ms. Homola gathered all of the information regarding the 25 persons who
may have had contact with or received Mr. Vallee's Form 211 information and
whether they took any action as a result, and she summarized her findings in the
Supplemental Award Recommendation Memorandum that accompanied the
WBO's Final Determination of Denial. (Doc. 80 at 437-446.) No one indicated
that they took any substantive action on the basis of the information other than
with respect to the transmissions of the Form 211 to the two operating divisions
(LB&I and SBSE) previously identified in the initial administrative record-i.e., (1)
receipt of the claim by the WBO, which performed its initial classification
function; (2) transfer of the claim from classification to Teresa Homola in the case
development and oversight ("CDO") unit; (3) transmission of the claim to LB&I
for evaluation by RA Tammy Oswald, who determined that the Form 211 alleged
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no LB&I issues that could be worked; (4) return of the claim from LB&I to Ms.
Homola with a Form 11369 setting forth Ms. Oswald's conclusion and
recommendation that the claim be worked by the SBSE E&G unit; (5) transmission
of the claim from Ms. Homola to Robert Turchi in the SBSE, E&G unit; (6)
evaluation of the claim by Carolyn Sullivan, an E&G attorney; (7) Ms. Sullivan's
return of the claim to Ms. Homola with a Form 11369 recommending denial of the
claim and giving a detailed explanation of that recommendation. (Doc. 55 at 004-
005; 033-051).

These seven transmissions ofMr. Vallee's Form 211 information necessarily
involved IRS personnel other than Ms. Homola, Ms. Sullivan, Mr. Turchi and Ms.
Oswald. They were the other 21 persons whose actions Ms. Homola investigated:
administrative staff and paralegals who aided in the transmission of sensitive data,
attorneys and supervisors who reviewed analyses and conclusions, and the analysts
who drew those conclusions based on the information before the agency. And
while the explanation of each person's actions paints a more detailed picture of the
IRS's handling of Mr. Vallee's claim, it does not support his theory that the IRS
conducted a "surreptitious examination" of his Form 211 information.

IDRS data on taxpayers named in Mr. Vallee's Form 211

The additional data that the IRS gathered on remand shows the absence of
any examination of any of the target taxpayers that could have resulted from the
information in Mr. Vallee's Form 211. While some of the records have been
redacted, email correspondence with the IRS teams involved in actions listed in the
data and Ms. Homola's detailed narrative that accompanied the WBO's
supplemental determination fill in the gaps to make a showing that supports the
WBO's assertion that none of the information Mr. Vallee provided on his Form
211 resulted in an action by the IRS that resulted in the collection of proceeds.
(Doc. 80 at 440-441.)

i. Corporate D

The supplemented administrative record shows that Corporate D was under
examination for tax year 2010 at the time that Mr. Vallee submitted his claim.
That examination ended in a refund to the taxpayer. Corporate D's tax year 2013
was also identified for audit prior to the submission of Mr. Vallee's claim, but no
exam was initiated; rather, the IRS conducted a survey prior to assignment to an
examiner and determined not to proceed with the exam. (See Doc. 80 at 439-440.)
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ii. Related A1

The supplemented administrative record shows that Related A's tax years
2007 through 2012 were open at the time of the investigation on remand, but the
reasons pertained to claims for refund. In response to Ms. Homola's inquiry, the
manager of the group in charge of those claims indicated that there was "nothing
related to Mr. Vallee's claim or Form 211 included in the claim file." (Doc. 80 at
440.) The other two open years showing in Related A's IDRS audit history data do
not relate to the subject years for which Mr. Vallee alleged any activity on his
Form 211; as to one of the years, the reason it is open is not for an audit or
examination that could conceivably result in proceeds because it pertains to a
request for a transfer pricing agreement initiated by the taxpayer; the other selected
year has not been assigned and no exam has commenced. (hl)

iii. Other taxpayers named in Form 211

The supplement contains numerous other pages of IDRS data for the other
individuals named on Mr. Vallee's Form 211, which again showed that "the IRS
did not conduct audits that resulted in the collection ofproceeds from these
taxpayers" in all but one case. In the isolated case in which an audit of one of
these taxpayers had been conducted, it was for a year in which the taxpayer did not
file a return. That tax year occurred before any of the subject years for which Mr.
Vallee alleged activity in his Form 211. (Id. at 289-362; 440, 441.)

Mr. Vallee has not shown any evidence to contradict the Commissioner's
showing as to the taxpayers named in Mr. Vallee's claim.

Motion to compel

Mr. Vallee filed his Motion to Compel (Doc. 14) on July 17, 2018, before
any portion of the administrative record was filed in this case. Mr. Vallee
complied with the procedural requirements to move the Court to compel
production; he first attempted discovery by informal means and then, on May 30,
2017, served upon the Commissioner a written request for production of
documents containing 16 enumerated requests. M Tax Court Rules of Practice

¹Related B is a subsidiary of Related A that was not named in Mr. Vallee's Form 211. (Doc. 80
at 440.)
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and Procedure 70(a); 72. The Commissioner responded to Mr. Vallee's requests
on June 26, 2017 (Doc. 14, Exhibit B), after which Mr. Vallee filed his motion to
compel, arguing that the responses were deficient. Mr. Vallee's motion to compel
alleges that the Commissioner provided inadequate disclosures in response to his
requests numbered 1, 2, 4, 5, 6, 7, 8, 9, 11, 12, 13 and 14; we address only these
requests (more specifically) below in Part III.

The Commissioner has filed a response and supplemental response to the
motion (Docs. 26, 82), and Mr. Vallee has filed a reply and supplemental reply
(with exhibits) to the Commissioner's response (Doc. 36, 86-91.) In his
supplemental response to Mr. Vallee's motion to compel, the Commissioner
contends:

The administrative record [after supplementation] includes all
responses received from the whistleblower office in ascertaining what
any individual associated with the IRS did with any information
contained in petitioner's Form 211. It also contains relevant IDRS
data from respondent regarding Corporate D, Related A, and
Related B (partially redacted to preserve information subject to
protection under I.R.C. § 6103(a)).[2] It conclusively shows that no
information provided in petitioner's Form 211 was used in an
examination that resulted in the collection ofproceeds. (Doc. 82, at 3-
4, ¶l 1).

We address the specific arguments the Commissioner made with respect to each of
Mr. Vallee's requests below in Part III.

Mr. Vallee nonetheless contends that the administrative record is still
incomplete, and that "within the additions * * * only a few documents are relevant
and material to petitioner's case. They were produced while petitioner['s] Form
211 was being considered by the WBO thus before the end of March 2016. All
other documents are either irrelevant taxpayer information, since never identified
by petitioner, or post hoc rationalization mostly redacted." (Doc. 91 at 4-5.)
Mr. Vallee also raises new allegations regarding different target taxpayers (Doc. 91

2Section 6103 generally prohibits the IRS from disclosing a taxpayer's tax returns and return
information to another person. Section 6103(k)(13) provides an exception in the whistleblower
context, but the exception has limits.




















